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ANSWER TO COUNTER-COMPLAINT, AFFIRMATIVE DEFENSES
AND COUNTERCLAIM

Plaintiffs Grand Pier CenterLLC and American International Specialty Lines

InsuranceCo. as subrogeeof Grand Pier CenterLLC (“Grand Pier” and “AISLIC”

individually, “Counter-Complaint Respondents”collectively) provide the following

answer,affirmative defenses,andcounterclaimto Kerr-McGeeChemicalLLC’s counter-

complaint.

1. To theextentthat theBoard hasjurisdictionover theComplaint,theBoard
hasjurisdiction over this Counter-Complaintpursuantto 35 IAC 103.200 and Sections
5(d), 3 1(d) and 33(a)of theAct.

Answer: Denied

2. In 1997, GrandPier acquiredproperty in Chicago,Cook County, Illinois
boundedby North ColumbusDrive, EastGrandAvenue,North St. Clair Streetand East
Illinois Street,which property,at time ofacquisitionby GrandPier, waspavedand in use
asa parkinglot. This site is generallydenotedby theaddress200 East Illinois Street.

Answer: Admitted, with the clarification that theproperty is also known as
“the RV3 Site.”



3. Before acquiring this property, Grand Pier retained one or more
environmentalconsultantsto conductenvironmentalreviewsthat includedthe 200 East
Illinois Streetsite.

Answer: Denied.

4. This environmentalreview processindicatedthat a site immediatelyto the
eastof 200 East Illinois Streetand on theother sideof North ColumbusDrive at 316 East
Illinois was undergoingcleanuppursuantto a 1996unilateraladministrativeorder (UAO)
issued by the U.S. EnvironmentalProtection Agency, pursuantto the Comprehensive
EnvironmentalResponse,Compensation,andLiability Act (CERCLA), 42 U.S.C. § 9601
et. seq., to addresscontaminationby thorium resulting from the historical operationsof
theLindsayLight Co. in this areaof Chicago.

Answer: Denied.

5. In April 1999, GrandPier’s environmentalconsultantoffered to conducta
file review to investigatethe natureof the environmentalconcernfor an additional cost.
NeitherGrandPier nor any consultantto GrandPier conducteda file searchat theEPA to
learnthe particularsof thethen-ongoingcleanupactivities.

Answer: Counter — Complaint Respondentsare without knowledge or
informationsufficient to form a beliefas to thetruth of this allegation,andthereforedeny
same.

6. Grand Pier knew or should haveknown that, until constructionof North
ColumbusDrive in the mid-1980s,the propertiesat 316 East Illinois Streetand200 East
Illinois Streetwere contiguous. Moreover,a file searchat the EPA of the then-ongoing
cleanupwould haverevealedthat characterizationof thecontaminationpertainingto the
316 East Illinois Streetsite indicated that pocketsof thorium residuesextendedbeyond
the WesternpropertyboundarybeneathsidewalksandNorth ColumbusDrive.

Answer: Counter — Complaint Respondentsare without knowledge or
informationsufficient to form a beliefasto the truth of this allegation,andthereforedeny
same.

7. Although Grand Pier and/or its consultantsand contractors,conducted
subsurfaceborings at the 200 East Illinois Street site, none was addressedto the
possibility of thorium residuesdespitethe fact that Grand Pier knew or should have
known of the presenceof thorium residuesand/or the possibility of the presenceof
thorium residues.

Answer: Denied.



8. Ray M. Chin, the principal behind Grand Pier and a trained engineer,
previously worked for CommonwealthEdison and was involved with one or more
nuclearpowergeneratingstations,where he obtainedfamiliarity with radionuclidesand
thepotentialhumanhealth risks associatedwith them. Ray M. Chin knewor shouldhave
known ofthepresenceof thorium residuesat the 200 EastIllinois Streetsite.

Answer: Admitted that Mr. Chin is a structural engineerwho last worked
for CommonwealthEdisonin 1978. The remainingallegationsaredenied.

9. At the time Grand Pier acquired the property at 200 East Illinois Street
site, it knew or shouldhaveknownof thepresenceofthorium residuesat thesite.

Answer: Denied.

10. Thepavementcoveringthe 200 EastIllinois Streetsite actedas a shieldto
preventhumanexposureto the “gammaradiation” associatedwith thorium residues. In a
September1999 EnforcementConfidential Addendumregardingpavedareasadjacentto
the Lindsay Light B Site, EPA determinedthat the radioactivematerial in the soils was
not water soluble and thus did not present a water contaminationrisk and that the
shielding effects of the asphalt,concrete, and overburdenprevent the releaseof the
radiation to humansor the environment. EPA also determinedin the September1999
EnforcementConfidential Addendumthat the radioactivematerialswould be releasedto
theenvironmentif the shielding materialswere disturbedor if a persontunneledinto the
radioactive materials. The September1999 Enforcement Confidential Addendum
pertainsto the Action Memorandumaccompanyingan AdministrativeOrderon Consent
regardingtheLindsayLight II Site.

Answer: Counter — Complaint Respondentsare without knowledge or
infomiation sufficient to form a beliefas to thetruth of this allegation,andthereforedeny
same.

11. In January2000, GrandPier beganto removethepavementon the surface
of the 200 East Illinois Streetsite, to excavatethe site, and to disposeof that material at
theBeverly Gravel Site, a quarryin Elgin, Illinois. GrandPier undertooktheseactionsto
preparefor constructionof a commercialbuilding despitethe fact that Grand Pier knew
or should have known that its actions would causea risk to human health and the
environmentfrom exposureto gammaradiation.

Answer: Denied.

12. Only by GrandPier’s removal of thepavementand excavationof the site
for constructionof a commercial development,was the public and the environment
exposedto the risksof thorium. GrandPier undertooktheremovalof the pavementand
excavationof the site for its own economicbenefit. Kerr-McGeedid not standto benefit
economicallyfrom GrandPier’s commercialdevelopmentactivities.
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Answer: Denied.

13. In February2000, EPA directed cessationof theseexcavationactivities
pendinga survey to determinewhetherthe excavationwould exposethorium residues.
After a survey by EPA personnelindicated the presenceof thorium residues,EPA
amendeda 1996 unilateraladministrativeorderwith respectto the316 EastIllinois Street
site to direct thorium removal activities at the 200 East Illinois Streetsite by GrandPier.
EPA also directedthe removalof thethorium residuesthat GrandPier had disposedof at
theBeverlyGravel Site.

Answer: Denied.

14. In March 2000, Kerr-McGee and Grand Pier reachedan agreementby
which both partiesreservedall rights to seekfuture reimbursement,but, to enableprompt
conduct of removal activities directed by EPA, Kerr-McGee undertook to arrange
transportation and disposal of thorium residues to be excavatedby Grand Pier’s
contractorat the 200 EastIllinois Streetsite.

Answer: Admitted.

15. As a result of Grand Pier’s actions, Kerr-McGee has incurred

approximately$3.6 million of costs.
Answer: Denied.

16. Pursuantto a consentdecreeunder § 107 of CERCLA, 96 U.S.C. § 9607,
enteredin the United StatesDistrict Court for the Northern District of Illinois in June
2004, Kerr-McGee has reimbursed EPA approximately $130,000 for its costs of
oversightandresponsewith respectto the200 East Illinois Streetsite.

Answer: Counter — Complaint Respondentsare without knowledge or
information sufficient to form a beliefasto the truth ofthis allegation,andthereforedeny
same.

17. GrandPier hasnot paidany shareof theseEPA costsor reimbursedKerr-
McGeefor any ofthe costsincurredby Kerr-McGee.

Answer: Admitted, and further stating that EPA never requestedCounter—

ComplaintRespondentsto pay thecostsEPA soughtfrom Kerr-McGee,andthat Counter
— ComplaintRespondentsare under no obligation to “reimburse” Kerr-McGeefor costs
Kerr-McGeeincurredin the transportationand disposalofhazardouswaste Kerr-McGee
generated.
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COUNTER-COMPLAINTCOUNT 1: 415 ILCS 5/21(e)

18. Kerr-McGeerepeatsand reallegestheallegationsof paragraphsof 1-17 of
its Counter-Complaintas if fully set forth herein.

Answer: Counter-ComplaintRespondentsrepeatand reallegetheir answers
to theallegationsof paragraphs1-17 ofKerr-McGee’sCounter-Complaint.

19, The Act providesthat no personshall dispose,treat, storeor abandonany
waste, or transport any waste into this State for disposal, treatment, storage or
abandonment,except at a site or facility which meetsthe requirementsof the Act andof
regulationsandstandardsthereunder.415 ILCS 5/21(e).

Answer: Counter — Complaint Respondentsadmit that this allegation is a
reasonablyaccuraterestatementof415 ILCS 5/21(e).

20. GrandPier’s removalof asphalt,concrete,andoverburdenat the200 East
Illinois Streetsite, the excavationof the site, and the subsequentdisposalof thematerial
wereactsof “disposal,”asthat term is definedin 415 ILCS 5/3.185, otherthanat a siteor
facility which meetsthe requirementsoftheAct andofregulationsstandardsthereunder.

Answer: Denied.

AFFIRMATIVE DEFENSES

For their affirmative defenses, Grand Pier Center LLC and American

International Specialty Lines InsuranceCo. as subrogeeof Grand Pier CenterLLC,

incorporateby referenceand adopt herein the specific factual avermentscontainedin

their Complaintin supportof eachof their affirmative defenses,and averthe following:

1. Kerr-McGeefails to allegeany claim or causeof action againstAmerican

International Specialty Lines Insurance Co. because even taking Kerr-McGee’s

allegationsas true, AISLIC had no involvement with any “act of disposal,” and Kerr-

McGeehasno direct actionright or claim againstAISLIC.

2. Kerr-McGee’s claims are barred becauseKerr-McGee has acted as a

volunteer,andKerr-McGeehasno right of action over againstthe Counter— Complaint

Respondentsarising from actionsKerr-McGeehasundertakenand performedvoluntarily.
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3. Kerr-McGee assumedthe risk, and is estoppedfrom assertingits claim

againstthe Counter — Complaint Respondents,in that Kerr-McGee acquiescedin and

ratified the allegedconductof Grand Pier which underlie Kerr-McGee’s claim against

Counter— ComplaintRespondents.

4. Kerr-McGee’s claim hasbeenwaived as a result of Kerr-McGee’sown

actionsandomissions.

5. Kerr-McGee’sclaim is barredby thedoctrineofuncleanhands.

6. Kerr-McGee’s alleged injuries and damageswere caused by its own

negligence.

7. The allegedactsor omissionsof GrandPier arenot theproximatecauseof

any allegedenvironmentalcontaminationand resultantdamagescomplainedof by Kerr-

McGee.

8. Any injuries, damagesor conditionscomplainedof by Kerr-McGeewere

causedby theactsor omissionsof third partiesnot underthecontrolof GrandPier.

9: Kerr-McGeehasfailed to mitigate its purporteddamages.

10. GrandPier CenterLLC was an innocentpurchaserof theRV3 Siteanddid

not possessany knowledgethat theSite wascontaminatedby radioactivethorium. Grand

Pier Centerhad completedits due diligenceinvestigationof theenvironmentalcondition

of the Site by relying uponan environmentalconsultantATC Group Services,Inc., doing

businessas ATC Associates,Inc. (ATC). ATC performed a PhaseI and PhaseII

SubsurfaceInvestigationprior to GrandPier Center’spurchaseof the Site. The PhaseII

SubsurfaceInvestigation Report did not reveal the presenceof radioactive thorium.
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Grand Pier Centerrelied upon the PhaseB SubsurfaceInvestigation Report when it

purchasedtheRV3 Site.

11. Denying they are liable for any of Kerr-McGee’sclaim, but in the event

that GrandPier CenterLLC andAmericanInternationalSpecialtyLines InsuranceCo. as

subrogeeof Grand Pier CenterLLC are found liable, Kerr-McGee’s recovery,if any,

mustbe limited to that portion of damagesattributableto the conductof GrandPier, and

which exceedsthoseportionsof damagesattributableto all otherpersons,includingKerr-

McGee. GrandPier CenterLLC and American InternationalSpecialtyLines Insurance

Co. as subrogeeof Grand Pier Center LLC adopt the avermentscontained in its

Complaintparagraphs8, 12-14,27, 30, and32-34, in supportof this affirmative defense.

COUNTERCLAIM TO COUNTER-COMPLALNT

In accordwith the Board’sProceduralRules, 35 IIl.Adm.Code 103, and Illinois

Codeof Civil Procedure,735 ILCS 5/2-613(d),Grand Pier CenterLLC and American

International Specialty Lines InsuranceCo. as subrogeeof Grand Pier CenterLLC

(“Grand Pier” and “AISLIC” individually), assert this Counterclaimto Kerr-McGee’s

Counter-Complaint,andaveras follows:

I. Grand Pier and AISLIC have filed a Complaint in this action, the

allegationsof which are incorporatedin this Counterclaim as though fully set forth

herein.

2. Grand Pier and AISLIC further allegethat prior to GrandPier’s purchase

of the RV3 Site, ATC Group Services,Inc., doing businessas ATC Associates,Inc.

(ATC), was contractedfor the performanceof a PhaseI and a PhaseII Subsurface

Investigation.
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3. The Phase II Subsurface Investigation Report representedthat on

September15, 1997, ATC had performedan investigationat the RV3 Site, in order to

evaluatesubsurfaceconditionsfor potential soil and groundwaterimpacts from previous

usesat the Site. ATC alsorepresentedthat it hadplaceda boreholeneartheeasternedge

of the RV3 Site in order to evaluateRV3 Site conditions in proximity to the adjacent

Lindsay Light II Site, which ATC knew or should haveknown was contaminatedwith

thorium.

4. Defendant ATC in its Phase II Subsurface Investigation Report

representedthat it had investigatedthe RV3 Site subsurfacefor environmentalimpacts

proximate to the Lindsay Light II Site. ATC representedthat its investigationdid not

show adverseimpactor contaminationof the subsurfacesoils at the RV3 Site.

5. Subsequentto ATC’s investigation and PhaseII SubsurfaceInvestigation

Reportconcerningthe RV3 Site, GrandPier actedin relianceuponATC’s representation

andpurchasedthe RV3 Site.

6. GrandPier was an innocentpurchaserof the RV3 Site, which GrandPier

laterdiscoveredon February29, 2000,was contaminatedwith radioactivethorium.

7. At time of the eventsgiving rise to this dispute,and at all relevant times

hereto,there was in existencein the State of Illinois an act entitled “Act in Relation to

Contribution Among Tort Feasors,”740 ILCS100/5.

8. Kerr-McGee’sallegedinjuries or damagessuffered in connectionwith its

Counter-Complaintwere causedin whole or in substantialpart by the negligent acts

andloromissionsof Kerr-McGee.
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9. If Grand Pier or AISLIC are found liable to Kerr-McGee in any amount

whatsoever,which liability Grand Pier and AISLIC has deniedand continuesto deny

herein,then GrandPier andAISLIC will be entitled to contributionfrom Kerr-McGeein

an amountcommensuratewith its proportionof liability.

WHEREFORE, Counter-Complaint Respondentsdeny that Kerr-McGee is

entitled to judgmentfor its responsecosts at the RV3 Site or moniespaid to the United

States related to any removal action at the RV3 Site; thus, Counter-Complaint

Respondentspray that this Board enterjudgmentin their favor and againstKerr-McGee

on its Counter-Complaint. Complainants/Counter-ComplaintRespondentsGrand Pier

CenterLLC and American InternationalSpecialty Lines InsuranceCo. as subrogeeof

Grand Pier CenterLLC, respectfullyrequestthat in the eventthat Kerr-McGee,receives

a judgmentin any amountwhatsoever,that this honorableCourt enteran order granting

Grand Pier CenterLLC and American International Specialty Lines InsuranceCo. as

subrogeeof Grand Pier CenterLLC, contribution as againstKerr-McGee, in amount

commensuratewith its proportionof liability as determinedby the trier of fact and for

any and all otherrelief as this courtdeemsjust andappropriate.

Respectfullysubmittedthis 12th day of August2005

GRAND PIERCENT’

FrederickS. Mueller
Daniel C. Murray
GarrettL. Boehm,Jr.
JOHNSON& BELL, LTD.

55 EastMonroeStreet/Suite4100
Chicago,Illinois 60603-5803
Tel. 312 984 0226

By:

Co.
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CERTIFICATE OFSERVICE

I, the undersigned,on oath, statethat I have servedon the date of July 5, 2005, the
attachedPlaintiff’s Answer to Kerr-McGee’s Counter Complaint, by U.S. mail, upon the
following persons:

Attorney for River EastLLC and
ChicagoDock and Canal Trust
DonaldJ.Moran
PEDERSEN& HOUPT
161 North Clark Street,Suite3100
Chicago,Illinois 60601-3242

Attorney for Kerr-McGeeChemicalLLC
JohnT. Smith II
COV[NGTON & BURLING
1201 PennsylvaniaAvenueN.W.
Washington,D.C. 20004-2401

Michael P. Connelly
GarrettC. Carter
ConnellyRoberts& McGivney LLC
OneNorth Franklin Street
Suite 1200
Chicago,Illinois 60606

Illinois Pollution Control BoardHearin~’Officer

BradleyP. Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100W. RandolphStreet
Chicago,Illinois 60601

Subscribedto andsworn beforeme

CYNTHIA LEA TEMPEL
NOTARY PUBLIC STATE OF ILLINOIS
M CommissIon Ex’~res0/20/2005

This
12

th day of Augu ~, 2005.

Notth1y Public

My commissionexpires:

LTD.
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